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International Financial Institutions and the
Movement toward Greater Accountability and
Transparency: The Case of Legal Reform
Programmes and the Problem of Evaluation
JOSEPH

J.

NORTON*

Prelude: Reflections on Sir Joseph Gold'
Sir Joseph Gold was the paramount defender of the institutional and legal integrity of
the International Monetary Fund (IMF) as an "international monetary organisation."2 In
this context, this author would suspect Sir Joseph would be critical of present day efforts
to lump the IMF into a more generic category of "international financial institution" (IFI).
Yet, Sir Joseph in his later years also was sensitive to the dramatically changing nature of
the international economic and monetary orders and to the significant and unforeseen
challenges facing the Fund? The involvement of the Fund in economic and financial sector
law reform was a subject Sir Joseph was coming to accept; although he remained perplexed
4
as to the implementation and efficacy of such newly assumed Fund responsibilities.
However, I am sure in the same ways Sir Joseph applied his legal acumen and insights in
helping the Fund create a new international monetary reserve in the form of the Special

'S.J.D. (Mich.), D.Phil (Oxon), LLD (hc) (Stockholm), James L. Walsh Distinguished Faculty Fellow and
Professor of Financial Institutions Law, Dedman School of Law, Southern Methodist University, Dallas,Texas;
and Sir John Lubbock Professor of Banking Law, Centre for Commercial Law Studies, University of London.
The author retains the joint copyright to this paper subject to the non-exclusive rights of the ABA.
1. For a personal tribute to Sir Joseph Gold by the author, see Joseph J. Norton, MemorialTribute:SirJosepb
Gold (1912-2000), 34 INr'L LAw. 1 (2000).
2. Stephen Zamora, SirJosepb Gold and the Development of InternationalMonetary Law, 23 Nrr'L LAw. 100926 (1989).
3. For example, consider Sir Joseph's various publications on the Fund and international monetary law
during the 1970s and 1980s, as listed in Selected PublicationsofJoseph Gold on the InternationalMonetary Fund
and Monetary Law, 23 INT'L LAw. 1027 (1989). See alroJoseph Gold, Developments in the InternationalMonetary
System, The InternationalMonetary Fund,and InternationalMonetary Law since 1971, 174 HAGUE AcAD. OFINT'L
L., REcuaEL DESCoUrs 107 (1982).
4. On the current and substantial issues and challenges facing the Fund and calling for the Fund to assert
new roles, see Francois Gianviti, The Reform of the InternationalMonetary Fund (Conditionalityand Surveillance),
34 INT'L LAw. 107 (2000); and Dr. Gianviti's article in this Symposium issue.
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Drawing Right (SDR)s and in assisting the Fund institutionally to survive the traumatic and6
sudden collapse of the Bretton Woods system of fixed exchange rates in the early 1970s,
he would have proactively assisted the Fund in meeting the challenges facing it as it enters
this new Millennium.
Sir Joseph had a keen sense of not just legality and legalism, but of "constitutionalism"
when approaching the Fund's structure, decision-making processes, and operations.
Though the consummate legal draftsman with an active sense of legal pragmatism (being
a common-lawyer by training, educated at London and Harvard), he continued to emphasise and to develop, through analyses and interpretation, "constitutional" threads
throughout the Fund's Articles.' Though many of his admirers (including this author) often
wondered silently how Sir Joseph could have written so much and for so long on the Fund's
Articles, the answer was really clear. He felt it his duty as a consummate international civil
servant to try to give the Fund a real and vibrant legal framework or fabric so as to preserve
and to promote its institutional integrity and to insulate it from the inevitable international
political pressures and whims of the day. He wanted something more for the Fund than
what he saw with many of the other IFIs. In a real sense, this may well be his major and
lasting contribution to the development of international monetary law and institutions.'
Also, though a most precise legal thinker, Sir Joseph, very early on in his career, appreciated the inevitable and inescapable interconnection among law, economics, and policy in
international monetary and economic matters. 9 Unlike most of his contemporaries in the
Fund and other IFIs, he felt most comfortable in the company of the Fund's chief policymakers, chief economists, and chief historians. In addition, he saw international law as being
more than mere formal treaty provisions: he was one of the first proponents of a qualified
notion of an "international soft law."' 0 So, I suspect, Sir Joseph would have come to terms
most ably and creatively with the new roles being thrust upon the Fund, including a new
and expanding role in global economic and financial sector law reform (the general topic
of this article in honor of Sir Joseph)."
I. Introduction
Professor Giovanoli, General Counsel to the Bank of International Settlements, in his
recent masterful article on the international financial setting focuses "on the legal aspects
of the international financial standard setting"" aiming at establishing a sound legal basis

5.
6.
Series
7.

SeeJOSEPH GOLD,SPECIAL DRAWING RIGHTS: CHARACTER AND USE (IMF Pamphlet Series No. 13) (1969).

See JOSEPH GOLD, THE SECOND AMENDMENT OF THE FUND'S ARTICLES OF AGREEMENT (IMF Pamphlet
No. 25) (1978).
See, e.g., JOSEPH GOLD,Legal and InstitutionalAspects of the InternationalMonetary System, in 2 SELECTED
ESSAYS OF THE INTERNATIONAL MONETARY SYSTEM (1984); seealso JOSEPH GOLD, THE RULE OF LAW OF THE
INTERNATIONAL MONETARY FUND (IMF Pamphlet Series No. 32) (1980).
8. See FESTSCHRIFT IN HONOR OF SIR JOSEPH GOLD (Werner F. Ebke &JosephJ. Norton eds., 1990).
9. See, e.g., Kenneth W. Dam, Introduction, in FESTSCHRIFT, supra note 8, at 17-19.
10. Joseph Gold, Strengtbening the Soft InternationalLaw ofErchange Arrangements, 77 AM. J. Iser'L L. 443
(1983).
11. Generally on global financial sector law reform, see JOSEPH J. NORTON, FINANCIAL SECTOR REFORM IN
EMERGING ECONOMIES (2000).
12. See Mario Giovanoli, A New Architecturefor the Global Financial Market: Legal Aspects of International
FinancialStandardSetting, in INTERNATIONAL MONETARY LAW: ISSUES FOE THE NEW MILLENNIUM (Mario Giovanoli ed., 2001).
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for the process by emphasising the procedural aspects of standard-setting." In doing so, he
raises three fundamental questions:
(1) Who is involved in this rule-making process?
(2) What is the legal character of these rules? and
(3) How are these rules going to be implemented?
Of particular relevance to this article are the latter issues of implementation and
enforcement.
This article addresses these latter issues tangentially from the perspective of the rather
complex, diverse, and dynamic process of transmissionof these standards onto and into the
domestic arena. 13 After all, at the end of the day, what these "soft law" international standards contemplate are their adaptation into domestic "hard" laws, rules, and practices. 4 In
this connection, the role of IFIs and their interfacing with relevant domestic authorities
(i.e., Central Banks, Monetary Funds (MoFs), Bank Regulatory/Supervisory Authorities) in
trying to transmit and to effect meaningful financial sector legal reform (e.g., through use
of facility "conditionality" or of technical legal assistance) within the domestic jurisdiction
becomes of central focus."
Since recent global financial crises this past decade (e.g., Mexico, Thailand, Indonesia,
Korea, Russia, Brazil, etc.) and presently (e.g., Turkey and Argentina), we have all come to
realise that the underlying vulnerabilities of these crises invariably betray a "law-based
failure" in the underlying domestic financial sector and commercial legal infrastructure. It
is in this context that financial sector legal reform becomes critical as one of the key pillars
of the evolving "new international financial architecture." Yet, as we are all aware, such
"legal reform" is "not simply about laws and legal process ... but is about a long-term
societal commitment whereby the notion of a process based upon a 'rule of law' becomes
ingrained within the economic societies in emerging economies, in a substantive manner
and not merely as a facade."6
Given the importance of international financial law standards and of domestic financial
sector reform, this article considers how one evaluates the effectiveness and sustainability
of the legal reform efforts of the IFIs and of other relevant institutional legal assistance
providers. Here lessons can be learned not only for the IFI but also for the relevant interfacing domestic authorities.
Given the new intergovernmental policy demands emanating from the collapse of the
Bretton Woods system in the 1970s, and the increasing integration of the world economies
ever since, international organisations have been acquiring growing powers and responsibilities. This trend has been accentuated by the need for governmental and intergovernmental responses to the Third World Debt Crises in the 1980s, to the end of the Cold War
at the end of the 1980s through the beginnings of the 1990s, and to two international
7
financial crises in 1994 and 1997.1

13.
14.
15.
16.

See, e.g.,JosEPHJ. NORTON, DEVISING INTERNATIONAL BAx SUPERVISORY STANDARDS (1995).
See Giovanoli, supra note 12, at 33-45; and NORTON, supra note 13, chs. 5 & 6.
See generally NORTON, supra note 11.
See Joseph J. Norton, A "New InternationalFinancialArchitecture?" Reflections on thePossible Law-Based
Dimensions, 33 INT'L LAw. 891 (1999).
17. See ROSA LASTRA, REFORM OF THE INTERNATIONAL FINANCIA. SYSTEM (2000).

WINTER 2001

1446

THE INTERNATIONAL LAWYER

In particular, the financial crises in the 1990s, along with developments in institutional
economic theories in that period, have highlighted the importance of legal institutions for
economic performance.Io With the end of the hyper-political sensitivity of the Cold War
era, this shift in the understanding of the operation of the economic system was translated
in the work of the international organisation into initiatives and programmes aimed at
influencing the internal policy-making and legal systems oftheir member countries.l9These
initiatives took the form of technical legal assistance, standard-setting and standard implementation that were often associated with or enforced through conditional lending and
structural adjustment lending. Today, we see IFIs engaging in greater and differing forms
of "surveillance" and in evaluations of the economic, monetary, and financial conduct of
nation states and other "actors" involved in or impacting the international financial system.
As often the case, increasing powers of international organisations soon led to calls for
more accountability. 0 These claims came from the organisations' sponsors and shareholders, their member countries, affected non-member countries, non-governmental organisations (NGO), and the public-at-large. However, putting in place the appropriate mechanisms for greater representations, transparency, and accountability is not an easy
proposition. Is one talking about at the internal organizational level; at the operational
level; at the technical assistance level; at the joint cooperative level; at the level of the
exercise of determining any external ratings of countries, institutions, and systems (e.g.,
FATF and its "blacklist" of "non-compliant" countries); or at all of these levels? And, functionally, in what context, is one trying, in a meaningful manner, to apply such objectives.
This article attempts to analyse only "a slice" of this very broad dilemma by focusing on
the evaluation of one discrete aspect of such institutions in the form of "legal technical
assistance programs." In recent time, internal and external evaluations of various programmes and operations of IFIs have proliferated and internal evaluations units and departments have become a standard element in the structure of governance of all major
international organisations. But, how effective are such evaluations and how can such evaluations "dovetail" into the broader goal of greater representation, transparency, and accountability?
Evaluation of development assistance, especially in its capital form, has been at issue for
the past three decades; and, accountability for aid management preceded the more current
calls for more accountability of international organisations. However, evaluation of technical legal assistance is a much more recent endeavour. With the increasing involvement of
the multilateral development agencies in this area and the serious political implications of
this effort, it was inevitable that the question "Does it Work?" should come to the fore.
This article aims at discussing the evaluation of legal reform activities of IFIs. The primary
purpose is to highlight the particularity of this form of evaluative operations and to derive
some lessons for the future-not only for the IFIs, but also for the various domestic au-

18. For a brief discussion of this economic thought, see NiCHOLAS MERCURO & STEVEN G. MEDEMA, Eco101-56 (1997).
19. See, e.g., Daniel D. Bradlow, Rapidly Changing Functionsand Slowly EvolvingStructures: the Troubling Case
of the IMF, 94 Am.Soc'y INT'L L. PRoc. 152 (2000); and Francois Gianviti, The Reform of the International
Monetary Fund (Conditionalityand Surveillance), 34 INr'L LAw. 107 (2000).
20. See International Law Association, Accountability of InternationalOrganisations,Report of the Sixty-Ninth
Conference 874, 25-29 July 2000 (London, 2000). See also The Accountability of InternationalOrganizationsto
Non-State Actors, 92 AM. Soc'Y INT'L L. PROC. 359 (1998).
NOMICSAND THE LAw: FROM POSNER TO POST-MODERNISM
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thorities involved (e.g., Central Banks, MoFs, and Bank Regulatory/Supervisory Authorities). Hopefully, this article can help set the stage for a more widespread and collaborative
effort of IFIs and academics in assisting IFIs come to grips with their new mandate to
enforce representation, transparency, and accountability in their institution's internal and
external-oriented decision-making and governance processes.
II. Evaluation Research: An Overview
A. DEFINITION OF EVALUATION

"Evaluation," in the common sense of the word, means to "form an idea of the [...]value
of somebody or something."21 In that sense, it applies to every aspect of our life and it
encompasses every judgment that we pass on anything. This common sense meaning of the
word and the plethora of evaluation activities that has swept every aspect of our lives since
the 1960s, have led an evaluation expert to declare that "One can begin at the beginning
of a dictionary and go through to the end, and every noun, common or proper, calls to
mind a context in which evaluation would be appropriate."22
Evaluation, however, as the present author, on the basis of his experience as an "evaluator"
has come to realise, has a specialised or technical meaning. Writers on "evaluation" are
exasperated with this all-encompassing understanding of the term, and in their endeavour
to define the boundaries of their field they produced a seemingly endless number of definitions. It is not relevant to this overview to indulge in the debate over what "evaluation"
means. It seems evident from the various approaches that "evaluation" in its technical sense
is a form of applied research, i.e., research concerned with real world problems and seeks
real life solutions. It involves the systematic collection and interpretation of data about a
certain programme, product, policy, or any other form of intervention in the world. The
purpose of this exercise is to form a judgement about this intervention to be used by specific
people to improve the object of the evaluation or to make decisions regarding it.23
It is useful to highlight the elements of the definition as it forms the foundation of the
discussion to follow:
(1) "Evaluation" is applied research: it addresses real world problems.
(2) It requires systematic collection and interpretation of data. It is essentially empirical
not theoretical.
(3) The object of "evaluation" is an intervention in the real world: a social programme
or project, a product or a policy.
(4) The purpose of the exercise of "evaluation" is to form a judgement about the object
of the exercise. This judgement either concerns its impact on the context in which it
is introduced or the process by which it has been introduced.
(5) The "evaluation" is specifically exercised to deliver its findings to a specific group
of people.

2 1. OxFoaD ADvANcED LEARNR's DICTIONARY 411 (1989).
22. M. SCRIVEN, THE LOGIC OFEvALUATIoN 4 (1980), cited in RAY PAWSON &NICx TILLEY, REALISTIC EvALUATION 2 (1997).
23. On the definition of "evaluation," see COLIN ROBSON, REAL WORLD RESEARCH: A RESOURCE FORSocIAL
SCIENTISTS AND PRACTITIONER-RESEARCHERS 170-71 (1993); and MICHAEL PATTON, PRACTICAL EVALUATION

33-37 (1982). The above definition draws on the definition of Patton, id. at 35.
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(6) The users of the "evaluation" findings are supposed to use them either to improve
the intervention or to make decisions about it, such as suspending, continuing, or
expanding the evaluated subject matter.
"Evaluation" is an instrument for both learning and accountability. It enhances the operation of an organisation by enhancing the know-how through the information it generates.
It is also a primary mechanism of accountability. Depending on the user of its findings, it
either provides the basis for sound decision-making within an organisation or informs those
who may be concerned about its operations.
The contemporary "evaluation movement" can be traced back to the 1960s. More specifically, it can be traced to the United States and the highly costly social welfare programmes that were taking place there during that period. In that context, evaluation of the
effectiveness and the cost effectiveness of these programmes was demanded, and the response was an upsurge of evaluation research that soon spilled over to all areas of social
and economic activities both public and private. This origin of the evaluation research helps
explain certain characteristics of the discipline:
(1) The discipline was formed with a certain type of social programme in mind, namely,
educational, health care, or poverty reduction programmes. This type of evaluation
object still lies at the basis of the thinking and discussion in the field.
(2) The initial concern of evaluation with justifying the large expenditures in social
programmes explains the predominance of cost-benefit analysisin the 1970s and 1980s.
It also explains the persistent emphasis on measurable inputs and outputs of the
programmes or projects, sometimes at the expense of equally important non24
quantifiable aspects.
(3) The discipline developed in a period where scientific knowledge and experimental
methods were dominant. Evaluation research therefore still maintains a degree of
bias towards experimentalism and quasi-scientificcausalinvestigation. This bias, however,
has been mitigated by the rise of other competing research paradigms in the past
three decades.
The last point leads us to the next part of this overview, briefly outlining various evaluation
research models and types.
B.

EvALUATION MODELS

In asking the question of bow to conduct an evaluation, the uninitiated evaluator immediately discovers a long list of evaluation models that offer different conceptualisations of
what evaluation is all about, and differing prescriptions about how one should carry them
out.25 Evaluation models are often associated with specific evaluation experts and are distinguishable from each other on the basis of the issues they emphasise, the questions they
ask, the audience they address, the assumptions on which they are based, and the methods
they employ.26

As Michael Patton, a prolific writer on evaluation, indicated: "there is as yet no definitive

24. See F.Acis RUBIN, A BASic GUIDE TO
25. SeeROBSON, supra note 23, at 175-76.
26. SeePATTON, supra note 23, at 37.
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scheme describing various models."7 He, however, refers to one attempt at developing such
a taxonomy, which identifies eight major models of evaluation, classified according to the
criteria referred to in the previous paragraph. These eight categories include:28
(1)Systems analysis- quantitatively measures the programs inputs and outcomes in order
to assess effectiveness and efficiency;
(2) Behavioural objectives, focuses entirely on the extent to which clear, specific and measurable goals have been achieved;
(3) Goal-free or Needs-based evaluation: shifts away from the emphasis on achieving
pre-set goals to measuring the extent to which the actual needs of the client have
been met;
(4) Art criticism or Connoisseurshipmodel: measures the intervention or the object of the
evaluation against standards of excellence as defined by the evaluator and on the basis
of his/her own expertise;
(5) Accreditation model. measures the intervention against professional standards for that
type of intervention;
(6) Adversary approach: assesses the worth of the intervention by engaging two teams of
evaluators in a debate over the pros and cons of the intervention for the purpose of
determining whether it should be continued;
(7) Transactionapproach: focuses on evaluating the process of intervention as opposed to
its outcome; and
(8) Decision-makingmodel: gears the evaluation towards the decisions that are to be made
on the basis of its findings.
Confronted with this wide choice of models, the evaluator has two options: either to pick
one model randomly and to design its evaluation upon it, forcing the task of evaluation and
the object of it into this pre-designed mould and ignoring the evaluation mandate in the
process. Or, the evaluator should painstakingly examine each available model and select on
the basis of this meticulous comparative examination the model that best suits the given
mandate and the object to be evaluated.
The former approach, although tempting, is clearly deficient. The latter approach, on
the other hand, while it might be appealing to the misguided conscientiousness of the novice
is, however, impractical considering the budgetary and time constraints that so typically
beset such evaluation exercises. It was a comfort to the present author to learn that models
are not supposed to be applied discretely and purely, instead, applying parts of a model or
mixing several models could be perfectly justifiable.29 In fact, some prominent modelbuilders have indicated that: "their work is seldom guided by and directly built on specific
evaluation models. Rather, each evaluation setting is approached as a problem to be solvedand the resulting design reflects their thinking about the problem to be solved as opposed
to an attempt to follow a prescriptive model."30
While acquaintance with the various models is useful for familiarising the evaluators with
the variety of options available and helps in achieving a better grasp of the exercise of
evaluation as a whole, the author has perceived the clear advantage of this third flexible
27. Id. at XX.
28. See id.at 35-37.
29. See id. at 39; and RoBsoN, supra note 23, at 177.

30. PA-rON, supra note 23, at 40.
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approach to evaluation: he suggests approaching the task as a problem-solving exercise and
has designed the response guided by, but without clinging to, a pre-set model of evaluation.
C. TYPEs OF EVALUATION
In addition to evaluation models, which are prescriptive in nature, evaluations could be
classified descriptively into types according to various criteria.
1. Time of Evaluation
According to the time of evaluation, one can identify five types of evaluation: 3'
(i) Appraisal, Ex-ante evaluation or Front-end-analysis:This is a systematic collection of
data before the beginning of the project with a view to assessing the worth and
feasibility of the project/programme, as well as accumulating baseline information
that may later on provide a reference point for monitoring and assessing change.
(ii) On-goingevaluation or monitoring:This form of evaluation is carried out continuously
during the implementation of the project/programme, with a view to enhancing the
implementation process.
(iii) Mid-term Review: This evaluation takes place at some stage during the life of the
project/programme and aims at assessing the management of the project and adjusting it to any changes in the context, which were not initially envisaged.
(iv) FinalEvaluation: This form takes place at the end of the project with the purpose of
learning from the implementation experience and documents the results of the
project/programme.

(v) Ex-post evaluation: This form takes place after the end of the project/programme,
and the lapse of a period of time. It often aims at assessing the impact and sustainability of the project/programme.
2. The Evaluator
According to who is conducting the evaluation, one can identify three types of evaluation:
(i) ExternalEvaluation: This is an evaluation conducted by external experts, i.e., experts
that are not part of the organisation concerned and were not involved in the project/
programme that is subject to evaluation.
(ii) Internal Evaluation: This is an evaluation conducted by the internal staff of the organisation concerned, whether involved in the project/programme evaluated or not.
(iii) Self-evaluation: This is an evaluation conducted by the persons involved in the implementation of the project/programme subject to evaluation.
3. Purpose of Evaluation
According to this test, one can identify various types of evaluation, most important of
which are:
(i) "Summative" evaluation: This type of evaluation aims at judging the basic worth of
the intervention to decide on its continuation or suspension.

31. See RUBIN, supra note 24, at 33-34.
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(ii) Formative evaluation: This type of evaluation aims at improving the object of the
evaluation rather than determining its existence.
4. Methodological approach
On basis of the methodology adopted by the evaluator for data collection and interpretation, "evaluations" could be categorised into four categories:"2
a. Experimental Evaluation
This form is often referred to as "traditional evaluation." It dominated the first wave of
evaluation research in the 1960s, and was very much a product of the scientific thinking
and the search for absolute objective knowledge that dominated that decade. It aims at
testing the effectiveness of certain interventions by establishing the absolute causation between the input and the output. It uses the experimentalgroup and control group design. The
evaluator would apply the treatment or the intervention to the experimental group and
measure both groups before and after the treatment. The difference between the treatment
group and the control group would constitute the impact of the treatment or intervention."
This methodology, while it remains appealing and influential, was criticised on the ground
that it is merely descriptive rather than explanatory and it fails to establish the reasons for
the success and failure of the intervention. Furthermore, the experimental approach is based
on designing the experiment and choosing the control group in a manner that excludes all
variations in the context. As a result, it fails to examine how the context may influence or
34
shape the impact of a certain intervention.
b. The Pragmatic Approach
This approach is also referred to as utilisation-focusedapproach. It derives its name from
its focus on the actual processes of policy-making and how the findings of the evaluation
can fit within them and influence them. Protagonists of this approach are methodologically
flexible in the sense that they use the full spectrum of social scientific research methods
(both quantitative and qualitative) to collect their data. Their only commitment is to producing clearly communicated findings that can influence the decision and policy-maker.
This approach has been criticised on account of its methodological laxity. It was also criticised because it does not provide the evaluator with a clear prescription of how to go
about the task of evaluation.3"
c. The Constructivist/Naturalist Approach
This is based on an understanding of any social programmes that are subject to evaluation,
as the outcome of a lengthy process of negotiation between various actors. It is also based
on a relativist understanding of the social world as embedded in meanings and contexts of
each social interaction. This was translated in evaluation research in a shift from emphasis
on the outcome of the programmes to the process of negotiation that produces that outcome. This has resulted in taking into account a wide variety of actors, which the "con-

32. This section is based on Pawson & Tilley, History ofEvaluation in 28 1/2pages, in REALISTIC EVALUATION,
supra note 22, at 1-29.
33. See PAwsoN &TILLEY, supra note 22, at 4-8.
34. For a detailed critique, see id. at 30-54.
35. For a brief description and critique, see id. at 11-17. For a full text on this approach, see PAiTON, supra
note 23.

WINTER 2001

1452

THE INTERNATIONAL LAWYER

structivists" referred to as "stakeholders." The constructivist evaluator, in terms of method,
process. He is also an
is a keen observer of the various stakeholders and their reasoning
'orchestrator' of negotiations among these various stakeholders.3 6
The benefits of this approach are that it helps bring to recognition the complexity of the
chains of command and diversity of expectations about a programme and the variety of
players from policy-maker to practitioner to participant. Thus, for every programme, we
might anticipate a variety of potential outcomes.
This approach, however, has been criticised for its research methodology, which is perceived as unrealistic in that it presumes that the evaluator should engage in a lengthy process
of negotiation aimed at generating some consensus on the purpose of the programme and
its objectives. This was perceived to ignore the various interests of stakeholders, which were
sometimes irreconcilable. It was also criticised for its relativist stance, which reduces the
outcome of evaluation to mere constructions rather than findings of factual claim."
d. The Pluralist/Comprehensive Approach"'
This approach forms an attempt at synthesising the various evaluation methodologies
encompassed in the approaches referred to above. It values the contributions that the traditional, pragmatic and constructivist approaches have made to evaluation research and
attempts to combine all these benefits in one pluralistmethodology. It calls for breadth and
depth of the evaluation process. It extends evaluation to all aspects of the intervention: the
design, the implementation, and the outcome. According to the main protagonist of this
approach, the evaluation exercise should include: "1. Analysis related to the conceptualisation and design of the intervention; 2. Monitoring of program implementation; and 3.
Assessment of program utility."39
This approach has been criticised for its unfeasibility. The resources dedicated to the
evaluation exercise are hardly ever sufficient for researching everything. As one critic puts
it: "To the extent that the evaluators try to do everything, they will do little well. To the
extent that they pick and choose among the options, they will not be comprehensive."-

I. Approaches to Evaluation of Development Assistance
Development agencies, both national and international, are intermediary agencies whose
function is to channel the resources, both capital and know-how, from those who have them
to those who need them. Evaluation of development agencies' operations stemmed originally from the donors' desire to oversee the management of their resources and to see the
justification for their expenditures in terms of development programmes effectiveness.
MultilateralDevelopment Agencies are but one part of the scene of development assistance,
which is dotted with numerous national and international organisations. Legal Reform
Programmes are also not entirely developmental in character. The standard-setting aspect

note 32, at 17-18.
36. See Pawson & Tilley, supra
at 18-23.
37. For a critique, see id.
38. For a brief description and critique, see id. at 24-29.
39. PETER H. Rossi &HOWARD E. FREEMAN, EVALuATION: A SYSTEmATic APPROACH 380 (3d ed., 1985), in
REALISTIC EVALUATi0N, supra note 22, at 24.
40. William R. Shadish et al., FoundationsofProgram Evaluation 425 (1991), in REALisTIc EvALuATioN,supra
note 22, at 25.
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of legal reform, which is characteristic of such programmes in international organisations,
is only partially geared towards development assistance. Standard setting is generally a
harmonisation effort that aims at tackling the problem of legal discrepancies in a highly
globalised world. Having said that, discussion of Multilateral Legal Reform Programmes
evaluation remains tightly tied with developments in development assistance evaluation.
For this reason, the next section discusses evaluation of development assistance in general
terms as it has evolved through the operations of the Development Assistance Committee.
A. HISTORY OF DEVELOPMENT ASSISTANCE EVALUATION

One way to consider the evolution of development assistance evaluation is through the
works of the Development Assistance Committee (DAC). This section does not purport to
provide a comprehensive history of the matter. It merely attempts to outline the developments in this area and to highlight the trends as a prelude and background to the DAC
Principlesfor Evaluation of Development Assistance, which forms the topic of the following
section.
In 1961, the Development Assistance Group (DAG), established in 1960, was reconstituted as the DAC. The DAC was to continue the work of the DAG as a "forum for consultations among aid donors on assistance to less-developed countries." 4 1 The DAC's mandate was to "continue to consult on the methods for making national resources available
for assisting countries and areas in the process of economic development and for expanding
and improving the flow of long-term funds and other development assistance to them. ' ' 42
According to the resolution establishing the DAC, the Committee is to receive secretariat
assistance from the Organisation of Economic Co-operation and Development (OECD)
Secretariat. The committee held its first meeting on 5 October 1961.41
Soon after its establishment, the issue of aid evaluation was raised. In DAC's first annual
Chairman'sReport (1962), the Committee recommended that: "Members of the Committee
...should assess more systematically the efficacy of their past and currentaid activities
in furthering development objectives and exchange experiences in the framework of the
Development Assistance Committee."" (emphasis in original) This reference to aid efficacy
is significant in view of the fact that this report has almost set the agenda for all DAC's
subsequent work.
During the 1960s and the 1970s, the question of evaluation received further attention
through a series of seminars organised by DAC as well as by other relevant agencies. The
earliest of those seminars was organised by the German Foundation for International Development in Berlin in 1966. 41In 1970, DAC held a seminar on Problems of Aid Evaluation
in the Hague-Wassenaar jointly sponsored by the Netherlands Government. 46 The content
of this seminar was later published by DAC in 1972, in a report entitled EvaluatingDevel-

41. OECD, Development Assistance Committee in Dates: Preparedfor the 40th Anniversary of the Development
Assistance Group/Development Assistance Committee, at 3 (2001), available at http://www.oecd.org/pdf/
M00003000/M00003430.pdf.
42. Id. at4.
43. See HELMUT FUHRER, A HISTORY OF THE DEVELOPMENT ASSISTANCE COMMITTEE AND THE DEVELOPMENT
CO-OPERATION DIRECTORAa IN DATES, NAMES AND FIGURES 12 (1994).
44. Id. at 14.
45. See id. at18.
46. See id. at 22.
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opment Assistance. The report described the methodological problems associated with aid
evaluation and suggested ways in which evaluation may be approached for use as an effective
management tool.47 In addition to general discussions of aid evaluation, developments during this period focused on project appraisalas well as on aid management.
The beginning of the 1980s witnessed a growing emphasis on evaluation of aid effectiveness. This was reflected in the 1980 Chairman'sReport, which dedicated a substantial chapter
to "The Important but Elusive Issue of Aid Effectiveness." The Report specifically emphasised the difficulties inherent in producing scientific evidence of the effectiveness of aid.
The main development in this regard occurred in 1981, when DAC established a Group
of Correspondents on Aid Evaluation. The Group was upgraded in 1982 to an Expert
Group on Aid Evaluation. The Group, which still exists today, provided a focus point for
the work of the DAC in the area of aid evaluation. It regularly produces research reports
on aid evaluation, including a 1984 report on Lessons of Experience Emergingfrom Aid Evaluation and a 1985 report on Metbods and Proceduresin Aid Evaluation-A Compendium of Donor
Practiceand Experience. The most important work of the Group, however, is its work on the
development of general evaluation principles. These included Principlesfor ProectAppraisal
in 1988 and Principlesfor Aid Evaluation in 1991.
It is important at this stage to also refer to the Group's work on environmental assessment. This included 1985 and 1986 Recommendations on Environmental Assessment of
Development Assistance Projects and Developments, and 1991 Guidelines on Aid and Environment, which included Good Practices for Environmental Impact Assessment of Development Projects.
B. DAC

PRINCIPLES FOR EVALUATION OF DEVELOPMENT AsSISTANCE

As indicated in the previous section, DAC issued in 1991 Principlesfor the Evaluation of
Development Assistance based on "the views of DAC Members on the most important requirements of the evaluation process based on current policies and practices as well as donor
agency experiences with evaluation and feedback results. '' 48The principles developed by
the DAC are addressed to aid agencies for use in "evaluating aid-financed activities. " 49
According to the DAC, the purpose of evaluation is twofold: on the one hand, evaluation
enhances the future performance of development assistance through its feedback of lessons
to be learned; on the other hand, evaluation is a mechanism of accountability0 According
to the Committee, this accountability is distinct from both accounting and legal accountability for financial management."' It also includes accountability to the public-at-large. 2
The DAC principles reflect a pluralist approach to evaluation. According to the Principles,
evaluation is defined as: "an assessment, as systematic and objective as possible, of an on-3
going or completed project, programme or policy, its design, implementation and results.""

47. See id. at 24.
48. Development Assistance Committee, OECDPrindplesforEvaluation ofDevelopmentAssitance, I 1 (1991),

available at http://www.oecd.org/pdf/M00014000/M0014921 .pdf.
49. Id. T 3.
50. See id.
51. See id.

6.
7.

52. See id. 6.
53. Id. 5.
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The definition reflects clearly the limitations on objectivity and 'systematicity' that are often
encountered in reality. The pluralist approach is also reflected in the Principles'pronouncement on methodology. It is provided that evaluation of development assistance often will
4
require combining both quantitative and qualitative methods.1
The Principles recommends the following five principles as central to evaluation of development assistance:
(1) The Principleof Impartiality and Independence: According to this principle, the function
of evaluation should be conducted independently from and impartially to both the
policy-makers and the managers of development assistance. This is necessary in order
to secure the credibility and legitimacy of the process. The DAC also indicated that
this principle should apply at all stages of the evaluation and advised that institutional
arrangements such as the establishment of an independent evaluation unit may help
implement and support this principle."
(2) The Principle of Credibility:According to this principle, the evaluation exercise should
maintain its credibility through the expression of expertise in the area subject to
evaluation as well as through close commitment to the principles of independence,
56
impartiality,transparency,and participation.
(3) The Principleof Usefulness: The DAC emphasises the need for evaluators to make their
findings usable or useful through clear and concise expression of their views and
recommendations, and the timeliness of the delivery of their results.
(4) The Principle of Participation:According to this principle and subject to feasibility,
both donors and recipients should be involved in the evaluation process." DAC expresses deep commitment to the necessity of ownership of the development project
by the recipient countries. This commitment is expressed in the principle of donor/
recipientpartnership that lies at the heart of its recommendations."8 In addition to the
donor/recipient participation, the Committee also recommends that the views and
expertise of those affected by the project should be taken into consideration whenever
appropriate.59
(5) Principleof Transparenmy: Although this principle does not receive the same prominent
place in the statement of the DAC, the Committee's commitment to it is very clear
from various pronouncements throughout the document. For example, it indicates
in the introduction under the sub-heading "Central Conclusions and Complementary to other Aid Management Principles" that "[t]he evaluation process must be as
open as possible with the results made widely available."6° Similar statements are
scattered in the document and this principle is repeatedly confirmed as essential for
the implementation of other principles such as credibility.
One final point regarding the DAC Principles concerns the criteria according to which
development assistance activities are to be assessed. According to the Committee, evaluation
should seek to establish the relevance, efficiency, effectiveness, impact, and sustainability.
54.
55.
56.
57.

OECD Prindples for Evaluationof Development Airtance, supra note 48, 913 7.
See id. 99 11-17.
See id. 99 18-20.
See id. 9191
23-25.

58. See id. 12.

59. See id. 9124.
60. Id. 1 4.
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IV. Legal Reform Programmes (LRP): An Overview 6
A.

HISTORICAL BACKGROUND OF INTERNATIONAL PROGRAMMES OF LEGAL REFORM

As alluded to above, legal reform was not part of the core activities of IFIs or aid agencies
until recently. Traditionally, legal technical assistance was viewed as an additional service
to help recipient countries. The services were limited and tended to be more advisory than
developmental. Institutionally, the IFIs and bilateral aid agencies were not aimed at enhancing the effectiveness of their investments. Thus, the approach taken by most IFIs and
aid agencies was not geared towards achieving a certain objective through legal technical
assistance, but merely towards providing advice on areas where beneficiaries have limited
expertise.
This approach was first revised when the Latin American financial crisis occurred in 1994,
and then further was transformed with the financial crisis in East Asia in 1997. When the
Latin American crisis occurred, the countries affected had a relatively liberal trade regime
and open economy. The cause of the crisis is not a topic of this paper, but as a result of the
Latin American crisis, IFIs encouraged crisis countries to adopt structural reform programmes to address microeconomic problems. This led IFIs to introduce strategic approaches to legal technical assistance aimed at improving the infrastructure of the legal
system.
IFIs such as the World Bank established its Finance and Private Sector Development
section in the Legal Department. As with most other institutions, the focus in this first
phase was the reform of commercial laws as part of a loan term condition. Legal reform
became part of the loan conditionality together with macroeconomic and microeconomic
requirements. Laws such as company law, bankruptcy law, financial regulation, and privatisation were the primary focus of legal technical assistance.
In the current second phase, the process is being advanced as a result of the Asian financial
crisis in 1997. The East Asian countries that were affected by the crisis had not only relatively balanced government budgets, but also outstanding economic growth. The view
among IFIs was that these countries were severely affected by the crisis due to the structural
problems in their economies. Drafting commercial laws was not sufficient to address the
real problem. The eradication of corruption and improvement of the judiciary was seen as
necessary for the legal reforms to have an effective impact on the legal framework.
In this second phase of legal technical assistance development, the emphasis is shifting
to judicial reforms and improvement ofwomen rights. The Asian Development Bank (ADB)
and the World Bank have especially been active in these areas carrying out various programmes to raise the awareness of related legal issues.
This phase may eventually shift LRPs into greater involvement in politically sensitive
areas such as civil liberties and human rights. The involvement of IFIs in women's rights
already steps into some of these areas. Some experts who work in legal reform say that if
legal technical assistance was to achieve real and sustainable reform, the fundamentals of
the legal system may need to be addressed.

61. Analysis in this section is based on numerous interviews conducted with staff and experts involved in
legal technical assistance at international financial institutions (IFLs).
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INSTITUTIONS INVOLVED IN LEGAL REFORM AND THEIR ACTIVITIES

This section provides an overview of the operations of a number of development institutions in the area of legal reform.
1. World Bank
The World Bank's role in legal reform work has been strengthened in recent years,
especially after the recent financial crises in Latin America and East Asia. As explained
earlier, the Private and Finance Sector Development of the Legal Department was established after the Latin American crisis. The Legal Department of the World Bank has traditionally been dominated by transactional lawyers who work on loan agreements for investment projects.
More recently, legal reform work has been extended to judicial reform. There is only a
small number of staff dedicated to this work, but it is apparent that the World Bank is
becoming increasingly committed to judiciary reform. The World Bank's mandate is to
support economic development including the creation of a sound business environment
that is conducive to it. Accordingly, political considerations are not to be taken into account
when the World Bank carries out its activities. 62 Recently, it has been perceived that legal
technical assistance is considered essential in supporting the development of a sound business environment.
The areas in which the World Bank carries out its legal technical assistance work can be
divided into two categories. One is the commercial and private law area, and the other is
judicial reform. Commercial laws assisted by the World Bank are bankruptcy law, central
bank law, privatisation, telecommunication law, financial regulation, company law, and securities law. Judicial reform has been conducted in the area of court procedures, training
of judges, and educational work for awareness of judicial rights.
The bulk of legal technical assistance of the World Bank is financed through loan agreements, or as a legal component of a loan. If the project leader of the loan finds legal reform
essential for the success of the project, he/she will recruit a lawyer from the Private and
Finance Sector Development of the Legal Department. Through discussion with the counsel recruited, the project team and the beneficiary, the objective and extent of the legal
reform is decided. This is then included into the loan agreement as conditionality for the
loan. In this case, the financing of the legal technical assistance is borne by the project loan.
Most commercial law reform projects are carried out in this method.
For judicial work, most projects are "stand-alone" projects. Funding is conducted on a
more long-term basis using financing instruments such as institution building and technical
63
assistance loans, which can be used over a two to five year period.
2. IMF
Technical assistance is today one of the four main functions of the IMF, but it has been
active in legal reform through its loan facilities. Technical assistance of IMF has been provided through its Monetary and Exchange Department which does not have specific expertise in legal issues, but which often may bring in members or consultants of the Fund's
Legal Department. The Legal Department of the IMF is a small group of lawyers mainly

62. See World Bank Articles of Agreement, art. IV, § 10.
63. See World Bank Legal Department, Initiative in Legal andJudicialReform (2001).
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concerned with facility arrangements and internal organisational issues. However, as a result
of the shift of stress to structural adjustment, legal reform has become an important component of the IMF facility conditionality. Recent letters of intent exchanged between the
IMF and recipient countries invariably contain provisions on financial sector and corporate
sector reforms, which consist of regulatory reform and bankruptcy court operations." As a
result of this shift of emphasis as to legal reforms, the Legal Department has become
involved in addressing the pace and areas of the legal framework in which the recipient
country is required to implement reforms.
The IMF has a mandate to carry out technical assistance only if requested.6s As mentioned
above, the legal technical assistance has been more strongly provided indirectly through
facility conditionality. The Legal Department has been involved in tax law, insolvency law,
banking law, and governance issues. Good governance has been accepted as a guideline for
it's lending," and it is active in drafting and reviewing economic and financial legislation.
As a result of its involvement in legal reform through its facility arrangements, the IMF
has developed expertise in bankruptcy, financial regulation, exchange controls, central bank
law, and company law. Because of the IMF's strong involvement in monetary stability issues
and its expertise in central bank operations, assistance in central bank law has been especially
strong. The model central bank law of the IMF has been emulated by many developing
countries.
Financing of legal reform projects are usually conducted through the stand-by facility
agreement. There is no budget put aside for legal technical assistance itself.
3. ADB
The Asian Development Bank (ADB) has been involved in legal technical assistance
through its Law and Policy Reform Section and Private Sector Development Section. As
with other IFIs, especially as a result of the Asian crisis, the focus of ADB has been shifting
to institution building to support a more predictable, transparent, and accountable legal
system. Previously, legal reform work was an important component of the loan agreement
consisting of law and policy reforms. Currently, the emphasis is shifting to greater implementation and enforcement through legal institution building. The strong emphasis of
ADB on poverty reduction has resulted in many "stand-alone" legal technical assistance projects focused on the relationship between poverty and legal rights.
The ADB has a mandate to support sustainable economic development. Since 1995, it has
also adopted a policy of governance, encouraging sound development management. This
has provided impetus to support institution building for a better legal system. Further, its
institutional focus on poverty reduction has led ADB's legal technical assistance to be especially strong in the area of judicial reform and women's rights.
The ADB works in private sector legal development include finance, banking, bankruptcy, secured transactions, and governance issues. Legal reform work in these areas is
usually conducted as a legal component of a loan agreement. There is also focus on judicial
and legal sectors, which include systemic issues such as legal training, dissemination of legal
information and environmental protection.

64. For example, the Indonesian government's first Letter of Intent during the financial crisis issued on
November 1997.
65. See Articles of Agreement of the International Monetary Fund, art. V, § 2(b).
66. See IMF News Brief No. 97/15, IMF adopts guidelinesregardinggovernance issues (Aug. 4, 1997).
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Financing is conducted mainly as part of a loan agreement, but there is an increasing
number of "stand-alone" projects as well. Of the IFIs, the ADB has been especially active
in the area of strengthening the rights of the poor and women. Empowering people who
are in a disadvantaged position to obtain sufficient legal knowledge and information are
mostly "stand-alone" projects.
4. EU Commission:PhareProgramme
The European Union (EU) has been active in providing legal technical assistance to its
accession countries through the Directorate-General of Enlargement of the European
Commission. To assist accession countries to achieve the legal requirement that satisfies
the criteria to access the EU, the Acquis Commanautaire, legal reform assistance has been
provided through its Phare Programme.
Phare is the EU's financial vehicle designed to assist the Central European countries in
their transition from an economically and politically centralised system to a decentralised
market economy and democratic society based on individual rights, and to support the
reintegration of their economies and societies with the rest of the world and especially with
the EU. It was established in 1989, initially covering only Poland and Hungary, but since
has extended its reach to thirteen Central and Eastern European countries as of 1997. In
1993, Phare was designated as the main financial vehicle to support pre-accession strategies.
Since 1995, Phare has provided legal technical assistance for approximation of laws and
conformity of standards in the recipient countries with those of the EU. In response to the
demand of the recipients and their economic transition, Phare's work has shifted from
privatisation efforts and related legal and regulatory reforms and institution to public administration reform.
The legal areas of Phare's involvement are wide ranging. They are categorised as institutional assistance, legal advice, training, documentation, and translation. Legal advice consists of substantive work on draft laws. This reflects the preparatory stage of accession
countries to become a full member of the EU, requiring a comprehensive legal service to
both EU institutions and its citizens.
Financing is allocated through the Phare budget for each programme. Recently Phare
has implemented its projects mainly through "twinning" between individual sectoral and
horizontal Ministries in present and candidate Member States. This is to focus on the
implementation and capacity building of the country instead of the legislative process. The
objective is to create an environment for better efficiency and effectiveness of projects.
5. EBRD
The Agreement Establishing the European Bank for Reconstruction and Development
(EBRD) provides that the purpose of this Bank is to foster the transition of the Bank's
countries of operations to open market-oriented economies and to promote private and
entrepreneurial initiative. Under article 2 of the Agreement, the EBRD is encouraged to
do so through the provision of technical assistance for the preparation, financing, and implementation of relevant projects. 6' Accordingly, legal technical assistance has been offered
to the countries of operations in order to help develop laws and institutions that support
the transition to open market economy. Pursuant to this mandate, this Bank's legal tran-

67. See Agreement Establishing the European Bank for Reconstruction and Development, ch. 1, art. 2, § iv,
availabk at http://ebdr.com/english/public/bdocs/basicl.hon [hereinafter EBRD Agreement].
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sition efforts have initially taken a narrow focus, which later expanded gradually in response
to the growing awareness within the Bank and in mainstream development thinking generally of the importance of legal reform for economic growth. Since its inception in 1991,
EBRD and its Office of the General Counsel (OGC) have been involved (on a limited and
more ad hoc basis) in law reform, legal institution building, and legal transition activities in
its countries of operations.
The primary objective of the EBRD's LRP (in the context of transition economies) was
conceived as follows:
to assist the Bank's countries of operations to develop a legal environment which supports the
conduct of private sector commercial and financial transactions and assists in fostering the
68
transition towards democratic, open market-oriented economies.
Encouraging and facilitating the creation of the optimal legal environment for the con69
duct of commercial and financial transactions was intended to lead to:
(1) an improved investment climate for the Bank and other investors, as legal "bottlenecks" are removed or reduced and legal risks minimised;
(2) an increase in the number and size of "bankable" transactions for the Bank and other
investors;
(3) enhanced respect for the "rule of law" in the interpretation and application of laws
applicable to commercial and financial transactions;
(4) an acceleration of the transition process; and
(5) in the countries that have applied for membership in the EU, more rapid compliance
with the acquis conditions for such membership.
As such, EBRD's LRP focused on a number of core areas of activities:

0

(1) bankruptcy laws;
(2) concession laws;
(3) laws strengthening corporate governance (especially those relating to the rights of
minority shareholders);
(4) secured transactions laws and registries, particularly those enabling creditors to take
security over moveable assets; and
(5) laws regulating the telecommunications sector.
Later on, these objectives were reformulated. The main objective of the EBRD's LRP,
as it currently stands, is to "improve the investment climate in the Bank's countries of
operations by helping to create an investor friendly, transparent and predictable legal environment."" The LRP focus areas have also been increased to six core legal areas. In
addition to the five areas named above, the LRP now also focuses on regulation of financial
markets. Other activities may be accommodated if directly related to Bank investment strategies, a request has been submitted by the relevant government authorities and no other
legal reform provider is providing the assistance. 2

68. See Evaluating Multilateral Legal Reform Programmes, SGS98-72, at 4, $ 3 (July 8-12, 2001).
69. See id.

70. See id. at 5,$ 4.
71. EBRD, Objectives of the Legal TransitionProgramme,OGC-LTT internal document (2000).
72. Since the establishment of the Bank, the number of legal transition projects by focus area is as follows:
Secured Transactions 26%; Telecoms 26%; Corporate Governance and Company Law 2%; Miscellaneous
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6. USAID
Although this study mainly focuses on multilateral assistance, the presence of active bilateral donors makes it necessary to mention a few. The United States Agency for International Development (USAID) is one of the most active agencies working on legal issues.
USAID's institutional mandate is sustainable development, and recommending peace- and
confidence-buildingactivities in developing countries to accommodate this goal. For this purpose, legal technical assistance has been mainly focused on improving the democratic political processes. The focus areas are transparency, good governance, civil society development, and civil-military relations. Many of its activities have been in conflict countries
that are lacking in basic institutions. It accounts for less than one-half of one percent of the
U.S. federal budget annually.
7. GTZ
GTZ is the German bilateral aid provider mainly active in Central and Eastern European
countries. The organisation operates as a private-sector enterprise with the following
development-policy mandate: to make sustainable improvements to the living conditions
of people in partner countries, and to conserve the natural resource base on which life
depends.
In 1992, a project on legal reform initiated the formation of a small working group headed
by Rolf Knieper, Professor for Civil and Commercial Law at the University of Bremen.
Their so-called project office "Law Reform in Transition States" is financed by GTZ and
works according to the rules of the GTZ. The priorities of cooperation of the Law Reform
in Transition States are advice on civil and economic legislation; advice on court proceedings and court organisation legislation; professional training for legal staff; extension of the
'lexinfosys' internet law database together with local legal co-ordinators working at the
parliaments, the ministries of justice or presidential offices; and assistance in compiling
commentaries, distribution of laws and strengthening of the legal knowledge, and awareness
within civil society.
The financial assistance of the GTZ to the international project "Legal Reform In Transition States" amounts to one million deutsche mark per year.
C. LEGAL REFORM: PROGRAMME ANALysis

If programme is perceived as a coherent set of interrelatedpolicies, strategies, and activities
designed to achieve a specific set of objectives, then multilateral legal reform activities in their
current incipient form can hardly be perceived as such: they are more a series of activities.
In view of the extensiveness and contextual contingency of the law reform needs in developing countries, it is very difficult to speak of coherence in policies. Clarity of objectives as an
element of defining a set of activities as a programme is also predominantly absent.
The legal reform activities of development agencies are, however, often referred to liberally as 'programmes.' It is in this liberal sense that this section refers to them as such and
attempts to analyse them generically.

24%. For this same period, the TC funds committed to legal transition projects by focus area is as follows:
Telecoms 26%; Financial Markets 17%; Secured Transactions 17%; Corporate Governance and Company
Law 8%; Bankruptcy 3%; Concessions 3%; and Miscellaneous 27%.
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1. Programmes'Assumption
Legal Reform Programmes are based on an assumption that sound economic development needs sound legal institutional infrastructure. This understanding was early expressed,
in development circles, in Policy Statement on Development Co-operation in the 1990s, which
was adopted at the DAC High Level Meeting in December 1989. This Statement indicated
that: "The developing countries themselves are ultimately responsible for their own development. In particular, the effectiveness of their policies and institutions is central to their
development successes and failures and the eventual attainment of self-reliance." 7 Development has thus come to be perceived "holistically" as transformation of society74 with
"[s]tructural and social concerns treated equally and contemporaneously with macroeconomic and financial concerns. 75 The core of this new thinking lies in the recognition that
markets do not operate in a vacuum: they need an institutional infrastructure to be able to
function.
2. Programmes'Activities
Legal Reform Programmes (LRPs) comprise typically three types of activities: legal research, standard-setting, and legal technical assistance.
a. Legal Research
This involves research dedicated to developments in the programmes' focus areas. This
often includes economic and commercial laws, or constitutional law depending on the nature of the agency and the problem as elaborated upon above. Legal research also often
involves legal surveys of the status of a certain legal sector in the countries where the
development agency exercises development co-operation.
b. Standard-setting
This is a rapidly growing aspect of LRPs. It is not necessarily developmental in character.
While standards are often used as a reference point or as basis for legal technical assistance
in the development agencies' countries of operation, they are not exclusively developed for
that purpose. Standard-setting is a more general harmonisation effort in which a growing
number of agencies are currently engaging. It constitutes an attempt at dealing with the
problems caused by legal and regulatory differences in a highly economically integrated
world.
c. Legal Technical Co-operation
Legal technical co-operation encompasses a wide variety of assistance activities involving
transfer of legal knowledge in the form of education, training, policy, or technical advice.
This often constitutes the largest portion of any multilateral legal reform programme. Discussion of evaluation of legal reform activities of development agencies has always focused
on this aspect of legal reform programmes. This is hardly surprising, considering that this
discussion has always taken place in the context of evaluation of development assistance.

73. Development Assistance Committee, Development Assistance Committee in Dates: Preparedfor the 40th
Anniversary of the DevelopmentAssistance Group/DevelopmentAssistance Committee, at 37 (2001).
74. See id. at 2.
75. World Bank, Comprehensive Development FrameworkQuestionsandAnswers,athttp://www.worldbank.org/
cdf/cdf-faq.htm (last modified Sept. 13, 1999).
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A study by USAID has identified four different strategies of legal technical co-operation
classified by their goal:7 6 (1) constituency and coalition buildingstrategies,which aim at building
local support for the reforms advocated by the agency; (2) structuralreform strategies,which
involves changes to the rules governing the legal system as encompassed in constitutional
provisions and laws. This is the oldest and most common form of legal technical assistance
and also the most problematic; (3) access creation strategies, which aim at enhancing the
accessibility of the legal system especially by the weaker parties; and (4) legalsystem strengthening strategies,which involve providing legal training for practitioners and judges and supplying equipment necessary for the operation of legal institutions.
V. A Suggested Comprehensive Evaluation Process
In general, with a decade or so of experience behind them, IFIs and bilaterals are coming
to engage in comprehensive evaluation of their LRPs (sometimes referred to as "Mid-term
Reviews" or MTRs), often conducted through an internal project evaluation department
(PED) in conjunction with external consultants. The review usually is designed as an external comprehensive programme evaluation. With the selected consultants being required
to evaluate both process and outcome with specific emphasis on "Impact" assessment. Such
evaluations are to test the programme against a comprehensive set of performance criteria
derived from a variety of sources including: the standard practice in evaluation of development assistance" and the IFI's basic constituent documents and policies. The purpose of
these reviews normally is formative in character. The review is intended to analyse reasons
for performance variations and cross-cutting issues in order to generate lessons to be learnt,
and identify the course of action necessary to enhance the operation of the IFI's or bilateral's
LRP.
The MTR is also intended to be an accountabilityexercise. Its rationale lies in providing a
"feed-back" to the IFI's management (internal accountability) and in complying with the
institution's fiduciary responsibilities and obligations (external accountability).
A. APPROACHING EVALUATION

The first question that faces the consultant(s) and the PED usually is how to go about it.
The answer to this question forms the content of one of the first deliverable, in the form of
an "approach paper." The author suggests approaching this task free of theoretical and
methodological "baggage." As a result, designing the evaluation should be guided by a set
of questions and a number of guiding principles, which could include the following:
(1) What
(2) What
(3) What
(4) What

are the criteria against which the LRP operation is to be measured?
are the core assumptions that underlie the Programme and this review?
is the scope of this review?
types of data are required to conduct the evaluation?

76. See DAC Expert Group on Aid Evaluation, Evaluation of Programs Promoting ParticipatoryDevelopment
and Good Governance: Synthesis Report, at 28 (1997).
77. See, e.g., Development Assistance Committee, OECD Principlesfor Evaluation of DevelopmentAssistance,
supra note 48.
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(5) How can this data be obtained?
(6) Who and what are potential sources of information?
(7) What are the difficulties and the limitations?
Certain areas of preliminary research may be necessary for the purpose of getting acquainted with the Programme and designing the evaluation research:
(1) The history, purpose, mandate, and organizational structure of the relevant IFI.
(2) History of the institution's LRP, its development, and relation to the IFI's structure
and mandate, activities, and tools of operation.
(3) The nature of the transition process and the characteristics of the IFI's countries of
operation.
(4) The role of law in the transition process.
(5) The role of other IFI's in law making for development or transition.
(6) Identification of other IFIs operating in the relevant IFI's area of operation.
(7) Review of the relevant IFI's internal evaluation tools and criteria.
(8) Review of other evaluation initiatives conducted by other IFIs.
The development of the approach to the Review should also be further guided by the
following set of principles and guidelines:
(1) The relevant IFI's mandate, policies, and internal evaluation methodology should be
heeded as a guideline for the review. While freedom to add to the internal evaluation
criteria and tools should be maintained, departure should, where necessary, be explained explicitly.
(2) Compatibility with the relevant IFI's language, terminology, and format.
(3) Harmonisationwith other IFIs evaluation efforts.
(4) Neutrality. While certain hypothesis may guide the development of the approach
paper the consultants should be careful in devising tools of analysis capable of verifying or refuting the hypothesis. The tools should not pre-mandate certain results.

B.

STRUCTURE OF THE EvALUATION PROCESS

The structure of the evaluation should be determined by two factors: the scope of the
MTR and its purpose. As a comprehensive review of the LRP, the review should extend to
the main types of activities conducted by the LRP's internal "team." This prohibits the
adoption of a single evaluation methodology. Instead, a set of generic evaluation methodologies, albeit guided by a coherent logic, was designed to assess the quality of each type
of activity carried out by the internal team.
In terms of the purpose, the review should be designed to assess the overall performance
of the LRP through the evaluation of its parts at the individual project and sector levels, as
well as the evaluation of the overall Programme. This required a multi-layered approach
with sufficient consistency to allow the aggregate accumulation of data at the various levels
of evaluation in a manner that permits drawing conclusions regarding the overall performance of the Programme. Each layer of evaluation (project, sector, country, and programme) was subject to a generic methodology.
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CIUTERIA OF ASSESSMENT

As mentioned above, the DAC has identified five major criteria according to which development assistance is generally assessed:7" relevance, effectiveness, efficiency, impact and sustainability. These criteria are equally applicable to LRPs as they are to other forms of
development assistance. In addition to the aforementioned, other measures of the performance of LRPs might include "additionality," capacity, environmental effectiveness, coordination, and participation.
The following paragraphs provide a brief description of the various criteria that might
be applied in the evaluation. "Impact" assessment, however, will be addressed in a separate
section below.
Additionality: This is a measure of the extent to which the IFI's contribution is necessary
for achieving the legal transition impact envisaged for the activity, or whether alternative
sources could make the necessary contribution and achieve the same impact sought by the
IFI.
It is suggested that the mere presence of other agencies performing similar legal reform
operations is not, however, sufficient to judge the work of the LRP Team as "Not Additional." It remains necessary that the IFI's contribution can be distinguished from the other
agencies' in terms of expertise, policy approach, or the terms upon which the IFI's contribution is provided.
Capacity: This is a measure of the extent to which the resources, including time, money
and know-how of the LRP team, and, wherever relevant, the recipient-countries match the
requirements of the legal transition activity subject to evaluation in a manner that allows
effective implementation of the activity and achievement of an adequate Legal Transition
Impact.
In applying this test, the capacity of the team and the capacity of the recipient countries,
where such is relevant, are assessed separately and the total score is the average of the scores
of both parties to the activity.
Coordination: This is a measure of the extent of coordination by the LRP team with
(a) other agencies providing legal technical assistance in the countries of operation or performing similar law reform activities whether such agencies are public or private, multilateral or bilateral and (b) with the other operations and departments of the IFI.
Effectiveness: This is a measure of the extent to which an activity achieves its defined
objectives. Because of the highly political character of law reform projects, achievement of
objectives is often contingent on local economic and political factors. In assessing effectiveness, such factors must be taken into account. Judging the performance of the LRP in this
case should depend on the foreseeability of factors.
Efficiency: This is a measure, both qualitative and quantitative, of the relationship between
the input (time, staff input, and budget) and the output in terms of productivity. This
includes "value-for-money."
Environmental Effectiveness- This is a measure of the "environmental" impact of the activity. This test is after derived directly from Institution's basic policies. For example, article
2 of the EBRD's Articles of Agreement mandates that the Bank should "promote in the

78. See Development Assistance Committee Evaluation Group, DAC Criteriafor Evaluating Development
Assitance, at http://www.oecd.org/dac/Evaluation/hom/evalcrit.htn.
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full range of its activities environmentally sound and sustainable development."1 9 It is also
consistent with current trends in development assistance towards linking aid and environmental policies.
Participation:This is a measure of the extent to which the beneficiaries and/or recipients
of the legal technical cooperation or the law reform activity are involved in the various
stages of the activity. Proper application of this test also requires accurate identification of
the beneficiaries and the stakeholders in the context of activity under evaluation.
Relevance: This is the extent to which the activity (a) meets the needs of the countries of
operation and the beneficiaries; (b) is consistent with the legal system of the country or
countries concerned;8 0 (c) meets the needs of both the local and foreign business operating
in the countries concerned; (d) is consistent with the LRP Team policies and other activities;
and (e) is consistent with the policies of and is complementary to the relevant institution's
operations.
Relevance is an important test that cuts across various levels of the evaluation (country,
sector, and programme). It is also multi-dimensional. For effective application of the criterion, all its dimensions should be disentangled and examined separately. This requires
understanding of the local legal system and governmental policies in the relevant countries,
understanding of the LRP's Team policy and other related activities, understanding of the
institution's other related policies and country strategies, and identification the private beneficiaries.
Sustainability:This is a measure of the extent to which the transition impact is likely to
continue over a longer period of time that extends beyond the completion of the activity
and the end of the LRPs team's operation. The sustainability of the activity is significantly
determined by the degree of the recipient's participation in the project as defined above.
The link between both criterions should be highlighted in the assessment.

D.

LEGAL IMPACT ASSESSMENT

For purposes of this section, the case of the EBRD and its legal reform role in transition
economies will be used as a reference point for analysis.
The mandate of the EBRD is to help its countries of operation in their transition from
command economy to market economy. As such, in the context of a transition economy,
EBRD generally applies a test of "transition impact" to its operations. This test should
measure how an activity scores on a number of transition indicators. The transition impact
as developed by the Bank's office of the Chief Economist measures the project's contribution to a number of key areas: (1) the structure and extent of market; (2) the institutions
and policies that support markets; and (3) the market-based behaviour patterns, skills, and
innovation.
Law and institutional reform projects directly contribute to the transition in the second
area. Since institutional transformation is multi-faceted and it influences indirectly all the

79. EBRD Agreement, supra
note 67, ch. 1, art. 2, § vii.
80. The author suggests that the consultants' attention be directed to the diversity of the legal culture in
the countries of operations. Consideration should be given to the legal culture that existed in the countries
prior to the introduction of the legal model of "command economy." The older legal systems that preceded
the command economy model remain relevant in the context of transition; and the prior legal culture of
different socialist systems (both pre and during the command period) may well substantially differ (e.g., Hungary from Russia).
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other areas of market development, the author suggests (as to transition economies) developing a Legal TransitionImpact concept and identifying a set of indicators against which to
measure the contribution of the project to the development of institutions and policies that
support markets.
Legal Transition Impact, thus, can be defined as a measure of the contribution that an
activity makes to the transformation of the legal policies and institutions from command
economy legal model to market economy legal model in the countries of operation. This
includes amendment to existing legal notions such as property and contract as well as creation of new laws and institutions that did not exist under the previous economic model such
as capital markets and securities laws."l This depends on how an activity affects one or more
of the areas specified in the legal transition indicators set out below.
1. The Rationalefor 'Legal' TransitionImpact Test
Assessing the direct impact of legal reform on broader social and economic change has
always been problematic. This is particularly accentuated when attempted in the context of
multilateral legal reform programmes. As indicated earlier in this article, IFI LRPs are in
an incipient stage, their operations remain incremental, and their projects are either still
underway or recently completed. Assessing the impact of legal reform on macro-social and
economic change, if at all possible, requires the lapse of a sufficiently long period of time.
It also presumes a proportionately (i.e., to the social change envisioned) large and coherent
legal reform programmes.
The concept of Legal Transition Impact is specifically designed to deal with this difficulty.
The basis of it is a reliance on the current agreement on the institutional requirements of
the market as envisioned in development and law and economics writings. These requirements are also incorporated in international standards that are developed on the basis of
relatively extensive processes of consultation. It is normally the policy of multilateral development agencies to apply such standards in their legal reform activities.
On the basis of this concept of transitionimpact, it suffices to establish that the programme

has introduced a law or an institution that is considered by the mainstream consensus
essential for the operation of the market. The degree of the impact will depend on the
degree of importance attached to this institution in general and on the operability of the
law or institution in the market in which it was introduced. To clarify the point, legal
transition impact will be absent in a project if the law or institution introduced could not
function in the market at all, or functioned in a manner inconsistent with its contemplated
function.
2. Legal Transition Indicators
A number of indicators have been developed to assess the Legal Transition Impact. The
indicators are based on what is considered necessary for sound market operations. It is not
necessary for an activity to satisfy each of the indicators specified below. Accordingly, a high
impact in a single area of the ones defined below can qualify the activity for a High score
on the legaltransition impact scale even though the activity does not have any impact on the
other aspects of legal transition.

81. Jeswald W. Salacuse, From Developing Countriesto EmergingMarkets:A ChangingRolefor Law in the Third
World, 33 INT'L LAw. 875 (1999) (discussing the change in economic policies and the corresponding change
in the legal systems).
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The component aspects of Legal Transition Impact might be viewed as follows:
(1) Project contribution to creating a legal framework that supports economic reliance
on private sector activity:
• Individual Rights: Recognising and enforcing market-related individual rights and freedoms.
Introducing, expanding and enforcing the legal recognition of market-related individual rights and freedoms including property rights and the freedom of contract.
To what extent does the law reform project introduce or expandprivateproperty rights? To
what extent does the law reform project enhance the legalframeworkfor the enforcement
of property rights? To what extent does it introduce, enhance and support the freedom of
contract?
* Privatisation:""Transformation of state ownership into private ownership.
Providing the necessary legal assistance for transforming the state ownership of
factors of production to the private sector.
To what extent does the project assist in implementing the legal requirementsnecessaryfor
preparingthe state-owned enterpriseforprivatisation?To what extent does theproject assist
in preparingthe legaldocumentationnecessaryfor the completion oftheprivatisationoperation? How far does the project address the legal implicationsofprivatisationfor employment
and pension contracts necessaryfor smooth and equitableprivatisation?
" Deregulation:3 Reducing government directive regulation, where the state is the main
payer in the market,84 and undue restrictionsof market operations.
Reconfiguring government and reducing directive regulation in the market and
distortive regulatory restrictions of market transactions.
To what extent does the project reduce government directive regulation in the market? To
what extent does it reduce undueand distortiveregulatoryrestrictionson privatecommercial
activity?
(2) Project contribution to creating the legal framework that enhances the structure and
extent of markets:
- Competition: Creatingappropriate legalframework to foster and enhance competition in
the market.
Project contribution to creating the legal rules governing and regulating competition in the market and preventing market abuse and monopolistic behavior, its
contributions to creating the institutions necessary to enforce such rules.
To what extent does the project help create the legal structure (both rules and institutions)
necessaryfor enhancing competition and preventing anti-competitive behavior?

82. This indicator should be assessed in conjunction with "competition" indicators. In other words, creating
an appropriate legal infrastructure for privatisation should include enhancing competition in the market and
avoiding the substitution of state monopoly with private monopoly.
83. Deregulation does not mean removal of all regulations. Regulation of markets is important to secure
the fairness and transparency necessary for the proper functioning of the market. The shift to market economy
requires decreasing directive regulations as defined below, and introducing protective regulations designed to
secure the proper functioning of the market as a resource allocating mechanism. See Salacuse, supra note 81,
at 888.

84. Directive regulations are "regulations that direct transactions in particular ways that the government
judged necessary." Seeid.
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" Transparency:Introducing and expanding rules of disclosure andaccess to information.
Introducing and expanding rules of disclosure and recognising the public right of
access to information in both the private and the public sectors.
Does the law reform project introduce legal obligations of disclosure on the state and the
private corporations?How satisfactory is the prject's approachto disclosure and its mechanisms? Does the project help introduce right of access to information?
" Predictability:Enhancing predictabilityin the legalsystem.
Project's contributions to increasing the consistency and predictability of government actions through the rule of law, i.e., the consistent enforcement of clear and
transparent laws and regulations, enhancing the enforcement of rights and the resolution of disputes.
Does the law reform project help enforce the "rule of law"? To what extent does it reduce
government discretion? Does it contribute to strengthening the enforcement of private
rights? Does it enhance the efficiency, equity and effectiveness of the processes of dispute
resolutions?
" Accountability:"5 Enhancing both public and privateaccountability.
Project's contributions to creating the legal means for enhancing the accountability
of both government and private corporations.
Does the project introduce or strengthen government'saccountabilityfor its actions through
judicial review and other legal mechanisms of accountability?Does the proect contribute to
the establishment of an appropriatelegalframework of corporate governance?
E.

APPLICATION OF CRITERIA

The criteria referred to above apply selectively at the different levels of evaluation depending on the logic of the activity subject to evaluation. In applying them the activity or
the project is broken down into process and outcome. The process is further broken down
into different stages following the project cycle: identification, preparation, implementation, and evaluation. This approach is based on the Log Frame model of evaluation, which
breaks the project into various stages and applies different criteria at every stage.
The difference between the Log Frame and the author's suggested framework adopted in
a LRP Review is that the project cycle is more detailed and is broken down more precisely.
The cycle used in the Review reflects the project cycle commonly accepted at International
Financial Institutions.
Another difference exists in the application of criteria. Log Frameapplies asingle criterion
to each stage of the project. In the Review, the author suggests applying more than one
criterion to each stage and has applied a single criterion repeatedly wherever it was applicable. For example, "participation" is applied at every stage of the project cycle with aview

85. The qualities and mechanisms of "accountability," "predictability," and "transparency" are inter-linked
but, nevertheless, distinct. Transparency feeds into both "accountability" and "predictability"; however, it is
not coterminous with either concept. It is, therefore, the view of the author that each of these qualities should
be assessed and the project's contribution to their enhancement should be assessed distinctly as well as in its
relationship to the others. On the relationship between accountability and transparency, see Rosa Lastra &
Heba Shams, Public Accountability in the FinancialSector, in THE CHALLENGES FACiNG FINANCiAL REGULATION

(forthcoming 2002).
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to aggregating the score into a total for the project as a whole. This approach is perceived
as better capable of producing more accurate results.
With respect to each criterion, the author suggests trying to come up with a relevant
rating scale. The author recognises that such scales are not inherently 'scientific' but are
more "professionally intuitive." For example, the rating scale as to the criterion of effectiveness might be: Fully Effective (when all the objectives have been achieved), Partly Effective
(when only part of the objectives have been achieved), Not Effective (when none oran insignificant
part of the objectives have been achieved).
F.

METHODOLOGY

The evaluators in a Review generally will rely on a qualitativemethodology. This approach
is currently preferred as to programmes that do not provide a sufficient pool of data for
wide scale quantitative research. Ideally, however, the ultimatefuture challengefor evaluations
will be to devise a more quantitativelyand empirically verifiable methodology.
Data gathering might rely on different instruments: (i) review of the project documentation and the relevant literature and (ii) conducting interviews and/or distributing questionnaires.
1. Documentationand Literature
The following literature might be examined:
* Each project's documentation;
* The IFI's country and sector strategies and policy documents;
* The LRP country and sector strategies;
* The IFI's studies on the country or sector concerned; and
* Independent country and sector studies produced by the academia, other IFIs and
relevant organisations.
2. Interviews
The in-depth studies of the selected technical assistance projects may use the "interview"
as research instrument. Such interviews may be face-to-face or through carefully designed
detailed questionnaires. There are three groups of interviewees or information providers
categorised according to the parties concerned: (i) the provider institution; (ii) the recipient
government; and (iii) the private beneficiaries and users.
3. GroupA: The ProviderInstitution
" LRP Team: Operation leader and the counsels concerned;
" IFI's bankers and banking lawyers conducting relevant operations; and
" External Consultants.
" The IFI's counterpart in any agency acting in co-operation with the particular IFI in
implementing the project.
4. Group B: The Recipient Government
" The IFI's counterparts in the country of operation; and
" Other relevant branches of the government, e.g., the legislature.
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5. Group C: PrivateBenefriiariesand Users
" Lawyers in country of operation (both local and international);
" Legal academics;
" Local business community, especially small and medium-sized enterprises; and
" Foreign business with commercial activity in the country of operation.
The aim of the evaluators should be to make the process as participatory as possible and
to secure the representation of all the parties concerned.
VI. Concluding Observations
In concluding this article, the author wishes to draw together certain specific and some
more general observations.
A.

IN SPECIFIC:

IFIs

AND

LRPs

The picture being presented in this article is obviously an incomplete one, but some facts
about the evaluation of Legal Reform Programmes have become evident. One thing is clear,
the task is very challenging and there is a lot more to be done. A caveat: the observations
included here are tentative and preliminary, because conclusions in this area are premature.
(1) Legal reform projects often define the introduction of a new law into a foreign country as their objective. This objective, in order to be achieved, has to go through the
political process, and hopefully a democratic one. During the course of the author's
investigations, the democratic process was often blamed for the failure of the project
to meet its pre-set objectives. The more rigorous the democratic process, the more
difficult it is to meet the objective. Even when a proposed law is finally passed, it is
very difficult to establish how much of the new law actually reflects the advice provided or funded by the development agency. This makes the simple question of "did
the project produce the pre-defined outcomes?" a very complex one. Maybe in these
cases, one ought to re-think the definition of the objective.
(2) Evaluation methodologies and criteria of assessment are formulated in the context
of projects different in nature from legal reform projects. If we take, for example, the
test of sustainability,we find that its application to legal reform is cumbersome to say
the least. Laws are repealed and amended periodically and legitimately in the most
mature of legal systems. How would sustainability be applied to highly changeable
phenomenon such as the law, especially in commercial and business field? In the
context of the LRP Review, the author has attached a very narrow sense to the concept
in applying it. It was merely confined to whether the legal institution was functional
after the withdrawal of the technical assistance. So, for example, if the project introduces a securities commission in a transition country, the project is sustainable if the
institution is capable of functioning on its own after the end of the project for any
period of time. With this narrow interpretation the concepts of capacity and sustainability almost merge: they become two angles for looking at the same thing.
(3) The medium and longer-term goal for the IFIs should be the creation of a true
programmaticcontext for their legal reform efforts, in place of what often has been a
loose framework for stringing together a series of law reform-related activities or
projects. To achieve this goal of "a coherent set of interrelated policies, strategies and
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activities designed to achieve a specific set of objectives,"6 (i.e., a programme consistent with the institution's mandate(s), which can vary from institution to institution),
on a broad and deep institutional basis would require a more significant policy and
operational commitment(s) by the institution at its highest levels, would entail a more
significant commitment of personnel and budgetary resources, and would (most
probably) entail the internal creation of a relevant and viable network linking and
tying in the various parts of the institution that can support the institutional commitment(s).
(4) The reliability of outcome evaluation in LRPs suggests a shift of focus to the process,
ex ante evaluation. Outcome evaluation remains essential, but an emphasis on the
process is not without merit. Enhancing the process of Legal Reform Projects at all
its stages, particularly at the 'front-end' and all critical juncture points, is another
way of securing a good outcome even if it could not be accurately measured against
a set of criteria. A warning here is due. Lawyers are used to looking at the law
critically. They approach the law with a red pen ready to grade the performance of
the legislator and to recommend their judgement over his. With the potential of
more lawyers now putting on the cloak of a programme evaluator, it is important to
note that the question is NOT whether the legal reform consultant has chosen the
policy approach that the evaluation lawyer would have taken: it is rather, whether the
consultant has considered the policy options, has applied due diligence, and has taken
the country's economic circumstances into consideration. In other words, it is a question of process. The dividing line is very fine but this can be a useful principle or
guideline in the handbook of 'legal reform programme evaluation for lawyers.'
(5) The criteria of capacity become a looming consideration in most LRP projects. Much
will depend, at any given time in the lives of the institutional provider and of the
beneficiary, upon the abilities, expertise, and resources of such parties to put together,
to implement, and to sustain effective, meaningful reform projects and activities.
(6) Another overarching criteria is that of participationby the beneficiary in the development and implementation of a specific project/activity. This requires more than
just an interest by a particular bureaucrat or government agency, but needs to entail
(from the beginning and throughout) a broader ownership by affected "actors" in the
given society.
(7) IFIs should be better aware of, and should evaluate more closely, a beneficiary's use
and management of multiple, but separate donor funding respecting a related target
area of reform. Quite often the donor institutions may be more in competition than
in co-ordination with each other, which environment then might be unduly exploited
(or even abused) by the beneficiary.
(8) While multilaterals do have various fora for interconnecting with each other as to
their various legal reform projects/activities, it appears that meaningful co-operation!
co-ordination is more the exception than the rule. Most recently, though it appears
that the IMF and the World Bank are considering broader and more interconnected
joint legal reform activities: this trend could be a catalyst for greater crossinstitutional co-operation generally as to legal reform. Further, certain multilaterals
have developed particular expertise in certain areas (e.g., in bankruptcy law reform,

86. Seetext supra section IV.C.
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in secured transactions law, in corporate governance): perhaps, such multilaterals in
such instances could serve as "lead" institutions for better and more efficiently coordinating related legal reform efforts by other institutions.
(9) The difficulties in the application of evaluation criteria as to legal reform are numerous. Refining the tests and the indicators of success so as to strike the proper
balance between more objectives, empirical criteria and relevant qualitative criteria
will take a very long time of serious research. There are, however, numerous avenues
to be further explored. Thinking about evaluating technical legal assistance often
confines itself to the research in the area of "development assistance evaluation" such
as the work of the DAC Expert Group on Aid Evaluation and the work of the various
bilateral and multilateral aid agencies. Evaluation of the law and law reform in a
general sense, as well as the evaluation of the law as an instrument of social change
and a tool of public policy has a much longer history (including with respect to various
domestic jurisdictions). These more conventional and often overlooked areas of the
study of legal reform and legal evaluation may have much to offer the evaluator of
multilateral legal reform projects.
(10) Where LRPs attempt to make use of apparently objective assessments and/or ratings
(albeit in reality largely subjective) of a country of operation (e.g., through Legal
Indicator Ratings), the relevant assessment/rating institution should be aware of the
possible broader and longer-term implications (often adverse) that might affect the
relevant country of operations. As such, the assessment/ratinginstitution needs to ensure
that any such ratingprocess and determination is consultative, transparent, accountable,
representative,and reviewable.
(11) The "science" of legal reform evaluation remains at a nascent stage. The ultimate
formulation of a meaningful methodology to measure legal reform impact will require
constructive collaborationof social scientists, statisticians and lawyers, and will require
genuine and ongoing co-ordination of the efforts and resources of the Multilaterals
and of the significant domestic development agencies.
B.

MORE GENERALLY: IFIs AND THE BROADER ISSUES OF REPRESENTATION, TRANSPARENCY,
AND ACCOUNTABILITY

It seems reasonably clear that with the continuing onslaught of the globalization processes
the need for greater and new international cooperative, coordination, and convergence
processes as to an increasing range of "governance-related" issues facing nation states in
the economic, monetary, and financial arenas will increase. In this context, the role of IFIs,
RFIs and informal international arrangements (along with a resulting proliferation in the
"enactment" of international soft administrative laws and regulations) will most likely need
to expand in responsive and responsible ways.87 However, with this expansion of powers,
such institutions and arrangement will also need to address the corresponding needs for
greater representation transparency and accountability in the internal governance processes
of these institutions. This will be particularly needed with respect to the external-related
acts and determinations being "made," implemented, and "enforced" by such institutions
and arrangements."s
87. See, e.g., Gianviti and Shihata articles inthis issue.
88. See, e.g., International Monetary Fund, Code of Good Practiceson Transparency in Monetary and Financial
Policies(1999).
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All this will be required in order for such institutions and arrangements to be viewed as
having legitimacy and as engaging in effective, yet fair conduct89 This author strongly
suggests that, in this current decade, this will be one of the major challenges facing such
institutions and arrangements. Yet, for any institution to engage in meaningful and objective
self-criticism and self-adjustment, this will require collaborative efforts that go beyond these
institutions themselves and that will include expert and well-meaning academic institutions
and NGOs.

89. The author, along with his colleague, Ms. Heba Shams, are presently engaged in a two-year research
project, exploring the legal and institutional issues of these most important matters. They hope to publish their
findings in fall/winter 2003.
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